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Abstract

This research studies public interest (Maslahah) and its
consideration in Shari’ah. its classifications and regulations and the
significant role it plays in establishing evidence on the contemporary
juristic issues. More especially. in the field of Islamic finance and banking
sector which issues are increasingly growing and expanding in recent
times. The research studies one of these issues. which is the of
permissibility of a third-party guarantee of capital in Mudharabah
transaction based on the notion Maslahah. The study was conducted on
basis of the resolution adopted by the Shari’ah Advisory Council. Bank
Negara Malaysia. (SAC-BNM) on the issue. The researcher used
descriptive research method on descriptive related studies to describe the
issue. while analytical method was used in analyzing the issue. critically
discussing it and providing solution over it. Of the findings arrived at by
the researcher are the third-party guarantee is permissible. if he is
independent of Mudarib and Rabbul mal. benefactor and there is
misconduct or negligence by him. The guarantee is not permissible if it is
proven that the capital has been damaged without misconduct by Mudarib.
and when the capital is damaged in the normal circumstances. if Mudarib
establishes evidence that the damage occurred without misconduct or
negligence on his part. it is not guaranteed in order to preserve his interest.
and if he is unable to provide evidence that he has not violated the capital.
it is guaranteed. in order to preserve the interest of Rabbul mal. and this
is the interest consideration.

Keywords: Maslahah. Guarantee. Third Party. Mudharabah
Transaction. Shari’ah Advisory Council.
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